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multiple retaining plates with set screws that cover different bone screws, or one or 

more screws with heads that overlap at least a portion of one or more bone 

screws.”  Ex.1005 ¶¶55-56.   

ARGUMENT 

The Challenged Claims of the ’537 patent are unpatentable in view of the 

prior art references.  The grounds and the supporting reasons for the 

unpatentability of each Challenged Claim are discussed below. 

VIII. GROUND #1: FRASER ’106 RENDERS CLAIMS 1, 10, 13-14, 21-22 
AND 29 OBVIOUS  

Claims 1, 10, 13-14, 21-22 and 29 of the ’537 patent are rendered obvious 

under 35 U.S.C. §103 in view of Fraser ’106 (fused implant embodiment) and the 

knowledge of a POSITA.   

A. Claim 1 

 Element 1[Preamble]4 - A bone stabilization plate 
system comprising: 

The preamble is not a limitation of the claim because it does not breathe life 

or meaning into the claim. Aspex Eyewear, Inc. v. Marchon Eyewear, Inc., 672 

                                           
4 The Challenged Claims are listed in a claims appendix at the end of this Petition 

with labeled claim elements (e.g., 1[Preamble] for the preamble of claim 1, 1[a] for 

the first element of claim 1, etc.). 
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Fraser ’106, Ex.1007, Fig.2 

Therefore, as described above, Fraser ’106 discloses this claim limitation. 

 Element 1[b] – Base Plate Fit 

Fraser ’106 discloses this limitation and each of the following features.   

 wherein the base plate is configured to fit primarily 
between anterior portions of adjacent vertebral bones' lip 
osteophytes 

Fraser ’106 discloses a base plate implanted between the bones’ lip 

osteophytes.  Ex.1005, ¶81.  Like the ’537 patent, depicted below, Fraser ’106 

discloses a base plate (orange below) configured to fit primarily between anterior 

portions of adjacent vertebral bones’ lip osteophytes.  The ’537 patent identifies lip 

osteophyte 74 in figure 3 and the specification describes the lip osteophyte as the 

corner of the vertebral body. Ex.1002, 11:27-28.  In figure 8 of Fraser ’106, 

“portions of the vertebral bodies are shown cut-away to illustrate the penetration of 

the bone screws 58 and 60 into the bodies” which is represented by the 
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’537 patent, Ex.1002, Fig.3 Fraser ’106, Ex.1007, Fig.8 
 
As shown above, the tabs extend in an anterior-posterior direction, which is 

generally transverse to the direction of the vertebral bones. Ex.1005, ¶110. 

Furthermore, as shown below, Fraser ’106 discloses two lateral tabs that 

extend from opposite ends of the bottom surface (green) of the base plate. 

Fraser ’106, Ex.1007, Fig.1 
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Therefore, Fraser ’106 discloses “the base plate includes two lateral tabs 

configured to fit between the lip osteophytes of the vertebral bones and extending 

from opposite ends of the bottom surface of the base plate in a direction generally 

transverse to the vertebral bones.” 

C. Claim 13 – Flush Top Surface 

Claim 13 depends from independent claim 1, which is rendered obvious for 

the reasons provided in Section VIII.A, and incorporated here. 

Fraser ’106 also discloses “wherein the top surface of the base plate 

coincides with or generally matches an outer diameter of the anterior cortex of the 

vertebral bones.”  The anterior cortex is continuous with the outer rim of the 

endplate of the vertebral body.  Ex.1005, ¶114.  Fraser ’106 discloses “that screw 

heads 62 and 64 are flush or sub-flush with the anterior face surface 66 of the 

fusion cage, thus minimizing the likelihood that major blood vessels running 

along the spine will be injured.” Ex.1007, 4:16-19; see Ex.1005, ¶114.  

Consistent with this desire to minimize damage to major blood vessels, Fraser ’106 

teaches the “cage includes a body 10 that approximates the shape and size of 

the annulus portion of a disk which normally separates two vertebral bodies.” 

Ex.1007, 2:21-23; see Ex.1005, ¶114.   
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As shown below, like the ’537 patent, Fraser ’106 discloses that the top 

surface of the base plate coincides with or generally matches an outer diameter of 

the anterior cortex of the vertebral bones. 

 
 

’537 patent, Ex.1002, Fig.3 Fraser ’106, Ex.1007, Fig.8 

Therefore, Fraser ’106 discloses “wherein the top surface of the base plate 

coincides with or generally matches an outer diameter of the anterior cortex of the 

vertebral bones.” 

D. Claim 14 – First and Second Ends 

Claim 14 depends from independent claim 1, which is rendered obvious by 

Fraser ’106 for the reasons provided in Section VIII.A, and incorporated here.   

Like the ’537 patent, Fraser ’106 discloses “each of the plurality of bone 

screw holes extends at least partially through the first [blue] or second end 

[purple].”  Fraser ’106 also teaches “the first end comprising a first bone engaging 
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region [blue] fully extending uninterrupted between lateral extents of the first end, 

and the second end comprising a second bone engaging region [purple] fully 

extending uninterrupted between lateral extents of the second end.”  The 

first/second ends (blue/purple) are at least the tab portions of the base plate nearer 

the first/second bone that exclude the middle portion of the plate.  Ex.1005, ¶120.   

  

’537 patent, Ex.1002, Fig.4 Fraser ’106, Ex.1007, Fig.2 

In particular, Fraser ’106 teaches “the head of each screw engages the 

respective tab to inhibit passage of the head through the aperture in the tab.” 

Ex.1007, 3:13-17; see Ex.1005, ¶121. 

Therefore, Fraser ’106 discloses this claim limitation. 

E. Claim 21 

Except for portions of elements 21[c]-[d] (discussed below), independent 

claim 1 and dependent claim 14 recites elements that are analogous in scope to the 
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Therefore, Fraser ’106 teaches “the base plate has more than two bone screw 

holes [red], and each and every one of the bone screw holes is configured to 

receive a bone screw angled relative to the base plate (green and purple screws) 

and oriented generally in an anterior-posterior direction through the top surface of 

the base plate.” 

IX. GROUND #2: FRASER ’106 IN VIEW OF BYRD RENDERS CLAIMS 
3, 15, AND 19 OBVIOUS 

Claims 3, 15, and 19 of the ’537 patent are rendered obvious under 35 

U.S.C. §103 in view of Fraser ’106 and Byrd. 

A. Claim 3 – Generally Flat Bottom Surface 

Claim 3 depends from independent claim 1, which is obvious in view of 

Fraser ’106 for the reasons provided in Section VIII.A, and incorporated here.   

Regarding claim 3, Fraser ’106 discloses “the bottom surface of the base 

plate is generally flat.”  As shown in figure 1, Fraser ’106 discloses a bottom 

surface6 (green) that contacts bone graft material (yellow). 

                                           
6 Additionally, a POSITA would recognize that surface 14 of Fraser ’106 could be 

the claimed “bottom surface” that “is generally flat.” Ex.1005, ¶181. 
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’537 patent, Ex.1002, Fig.3 Fraser ’106, Ex.1007, Fig.8 
 
Furthermore, Fraser ’106 also meets this limitation because the specification 

teaches that “screw heads 62 and 64 are flush or sub-flush with the anterior face 

surface 66 of the fusion cage, thus minimizing the likelihood that major blood 

vessels running along the spine will be injured.”  Ex.1007, 4:15-18; see Ex.1005, 

¶¶273-277.  Thus, Fraser ’106 discloses that the plate and its screws are designed 

to sit flush with anterior surface 66, which is within the cavity between the bones 

that was previously occupied by the disk.   

For these reasons, as well as the reasons discussed in Section VIII.A.3 

(Ground 1), incorporated here, Fraser ’106 discloses a base plate that is configured 

to fit primarily between anterior portions of adjacent vertebral bones’ lip 

osteophytes.   


